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I. ASSIGNMENTS OF ERROR AND ISSUES PERTAINING TO 
ASSIGNMENTS OF ERROR 

Appellant identifies the following assignments of error: 

The trial court erred in granting summary judgment to the City and 
denying the Motion for Partial Summary Judgment of Block, 
denying Block's Motion for Reconsideration, and failing to make 
adequate findings explaining the summary judgment decisions. 

The issues pertaining to the assignments of error are as follows: 

• Whether the trial court erred in granting summary judgment to the City 
and denying partial summary judgment to Block; 

• Whether the City's exemption logs for the February 27, 2009, 
productions violated RCW 42.56.210(3) and Sanders v. State by not 
providing a clear explanation of the records withheld, the alleged 
exemptions, and a brief explanation of how the exemptions apply to 
the withheld records; 

• Whether the City violated the PRA by not providing all responsive 
records to Block on February 27, 2009, failing to identify the records 
not produced, and failing to perform an adequate search; 

• Whether the City violated the PRA by withholding 66 pages of records 
in their entirety, including header information, based on alleged 
attorney client privilege and work product privilege; 

• Whether the City violated the PRA by providing 29 pages of 
significantly redacted records based on claims of attorney client 
privilege and work product privilege and, for some records, a "draft" 
exemption; 

II. STATEMENT OF THE CASE 

Appellant Anne Block ("Block") is a resident of the City of Gold 

Bar, Washington, ("Gold Bar" or "City") and the publisher of the Gold 

Bar Reporter, an online publication investigating and reporting on the City 
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of Gold Bar. This case is about two Public Record Act ("PRA") requests 

Block made to Gold Bar, one on December 9,2008, and another on 

February 23,2009. 

In May 2008, Gold Bar learned that a City employee Karl Majerle 

had misused a City gas credit card and lied about attending a work-related 

meeting. The City began an investigation of Majerle who was placed on 

administrative leave in June 2008. CP 444, 462-63 (Block Decl. ~2 & Ex. 

5). 

On or about July 1, 2008, while on administrative leave Majerle 

intentionally disabled the City's water wells. CP 445, 459-61 (Block 

Decl. ~7 & Ex. 4). The City fired Majerle on July 31, 2008. CP 445, 459-

61 (Block Decl. ~8 & Ex. 4). Mayor Crystal Hill stated in Majerle's 

termination letter that Majerle had lied about attending meetings he had 

not attended, used a City gas card for personal use, and deliberately 

sabotaged and disabled the water wells and pumps after being placed on 

administrative leave allowing the reservoir to drop to below 8 feet placing 

the water system and Gold Bar residents at risk.. CP 459-6l. Sometime 

thereafter, Majerle applied for unemployment benefits, was denied, 

appealed the denial to the Department of Employment Security, and 

threatened to sue the City. In the Fall of2008 the City settled Majerle's 

claim agreeing to pay Majerle and his attorney more than $7500 and to 
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withdraw its objection so Majerle could collect unemployment 

compensation. CP 448, 474,577-579 (Block Decl. ~22 & Exs. 15 and 44). 

A. December 2008 PRA Request. 

On December 8, 2008, Block made a PRA request to the City for 

records related to the investigation of Majerle's misconduct and 

subsequent settlement with the City (hereinafter referred to as the "1 st 

PRA Request" or the "December 2008 PRA Request"). CP 447-48, 473 

(Block Decl. ~ 20 & Ex. 14). The request sought 

ALL documents pertaining to the Karl Majerle alleged theft, which 
shall include all city investigative files, any settlement agreements 
made by any City of Gold Bar official, any emails regarding 
Majerle, the amount of taxpayers' money used to pay off Karl 
Majerle, and where the financial resources came from to payoff 
Karl Majerle. 

In addition, I am also seeking a copy of all the City of Gold Bar's 
insurance policies and copies of all insurance claim application(s) 
made as the result of the Karl Majerle alleged theft. Policies and 
claims shall be construed broadly to include credit card fraud 
protection benefits as well as employment law claims benefits 
which are often included in insurance policies. 

CP 447-48, 473 (Block 7/9113 Decl. ~ 20 & Ex. 14). The City received 

the request on December 9, 2008, and refers to this request as "PRA 

120908". CP 448, 474 (Block Decl., Ex. 15). 

On December 12,2008, and on January 23,2009, the City 

responded saying it was gathering records and would notify Majerle of the 
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request pursuant to a "settlement agreement" with Majerle. CP 448, 450, 

474,487 (Block Decl. Ex. 15 & 21). 

On February 27, 2009, the City produced 15 PDF files containing 

approximately 675 pages of scanned records. CP 453 (Block Decl. ~45). 

The records produced revealed that then Mayor Crystal Hill was using her 

personal AOL email address(hillcrystald@aol.com) to conduct City 

business. CP 453, 525-28 (Block Decl. ~46 & Ex. 33 at 2-5). One 

responsive email dated October 9,2008, was sent by Hill using her non

City work email address(chill@mark-weiss.com). CP 453,533 (Block 

Decl. & Ex. 33 at 10). These emails supported an earlier statement from 

the City Clerk to Block that Mayor Hill did not have an official City email 

address. CP 447, 470 (Block Decl. ~17 & Ex. 11). 

Despite Mayor Hill's extensive use of email, the records produced 

by the City included only 10 pages of scanned email messages relating to 

Majerle, four of which were identical copies of the same email dated 

September 18, 2008, from Mayor Hill to City Clerk Laura Kelly, produced 

from Kelly's copy. CP 453,524-533 (Block Decl. ~~45-46 & Ex. 33). 

The emails were dated from September 18, 2008, to October 15, 2008. CP 

453,524-533 (Block Decl. ~~45-46 & Ex. 33). None of the emails were 

contemporaneous with the Majerle incident in June 2008. CP 453,524-

533 (Block Decl. ~~45-46 & Ex. 33). 
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The four duplicate emails dated September 18, 2008, included in a 

string an email dated June 4, 2008, that Mayor Hill had sent to herself, 

both from and to the same AOL email address. CP 525-528 (Block Decl. 

Ex. 33 at 2-5). The original June 4, 2008, which clearly related to the 

Majerle incident, was never produced by the City. CP 445 (Block Decl. ~ 

4). The email produced was one Hill forwarded to the City Clerk on 

September 18, 2008, with instructions to "print ASAP and place in 

confidential personnel file." CP 525-528 (Block Decl. Ex. 33 at 2-5). 

The City admitted to withholding in their entirety 66 pages or more 

of emails and other records responsive to Block's request. CP 534-38 

(Block Decl. Ex. 34). These records were identified in a privilege log 

provided on February 27,2009, stating the City was withholding the 

records in their entirety as "Exempt under Attorney Client Privilege/work 

product RCW 5.60.060(2)(a) and Hangartner v. City of Seattle 151, [sic] 

Wn.2d 439 (2004) and Exempt-RCW 42.56.290 and under Washington 

case law, notably Harris v. Drake, 116 Wn App. [sic] 261, affd 1252 

Wn.2d 480." This same statement, typographical errors and all, was 

repeated for each of the entirely-withheld records in the log. CP 535-38 

(Block Decl. Ex. 34) (italics in original). The log did not reveal the 

subject of any of the records or explain the alleged controversy at issue for 

purposes of RCW 42.56.290 or explain how the two cases cited applied to 
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the exemption claim. Id. Both privileges (attorney client privilege as well 

as work product) were cited for everyone of the withheld records, 

including records that purported to be notes of an attorney and had not 

been communicated to anyone. See CP 537-538 (descriptions for 

withheld documents 679-710 and 717-722). The City further did not 

provide redacted copies of any of the 66 or more pages but withheld them 

in their entirety. CP 535-38 (Block Decl. Ex. 34). 

B. February 13, 2009, PRA Request. 

On February 13,2009, Block made a second PRA request 

(hereinafter referred to as the "2nd PRA Request" or the "February 2009 

PRA Request"). Block sought records relating to the efforts taken by the 

City to response to her December 2008, request: 

(i) All records created or received by the City of Gold Bar, 
including but not limited to, all correspondence, email, internal 
memoranda and notes, relating to the City's efforts to respond to 
Ms. Block's request for public records dated November 28,2008. 

(ii) All records created or received by the City of Gold Bar, 
including but not limited to, all correspondence, email, internal 
memoranda and notes, relating to the City's efforts to respond to 
Ms. Block's request for public records dated December 8,2008. 

(iii) All records created or received by the City of Gold Bar, 
including but not limited to, all correspondence, email, internal 
memoranda and notes, relating to any notice provided to Karl 
Majerle regarding Ms, Block's request for public records dated 
December 8, 2008, and/or any response from Karl Majerle. 
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(iv) All records responsive to Ms. Block's requests for public 
records dated November 28, 2008, and December 8, 2008. 

CP 451-52,513-15 (Block Decl., Ex. 27). The request specifically sought 

records in electronic format and included records located in personal 

emails and on personal devices. It stated: 

For those responsive records that currently exist in electronic 
format (such as email, Word, or PDF files), please provide those 
documents in such native fonnat by copying the filed onto a CDR 
or DVD. For those documents which exist only in paper form, 
please scan those documents into PDF files and copy those files 
onto a CDR or DVD. Where paper copies of records available in 
electronic form contain handwritten marks or notes, please provide 
both the native electronic record and a copy of the paper record. 

This request specifically includes - and you are specifically 
directed to obtain, preserve in native format, and produce - any 
records that exist on personal computers, portable phones, 
Blackberries, other devices, or in personal email, data, voice mail, 
or text mail accounts owned or controlled by any officer, employee 
or agent ofthe City ..... 

Id. The City received this request on February 13,2009, and refers to this 

request as the "GB 021209". CP 452,516 (Block Decl. ~ 39). 

On February 27, 2009, the City produced three PDF files 

containing 94 pages of scanned records and 13 other files. CP 448, 453, 

475-78,481-86,488-512,539-44 (Block Decl. ~~23-25, 28, 32-34, 48-49 

& Exs. 16, 19-20,22-26,35). The records produced included 39 pages of 

email messages.290fwhichwereredacted.Id. The redacted records 

were listed in a privilege log in which the City asserted for each of the 
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documents "Header and signature provided - Content is attorney advice to 

client and redacted under Exempt under Attorney Client Privilege/work 

product RCW 5.60.060(2)(a) and Hangartner v. City of Seattle 151, [sic] 

Wn. 2d 439 (2004) and Exempt-RCW 42.56.290 and under Washington 

case law, notably Harris v. Drake, 116 Wn [sic] App. 261, aff'd 152 

Wn.2d 480." CP 539-44 (Block Decl., Ex. 35). The same description was 

given for each of the 29 pages of redacted records including the same 

typographical errors. Id. The description did not reveal the subject of the 

records or indicate the "controversy" at issue for purposes of RCW 

42.56.290. Id. Drafts of letters to Block were redacted based on this same 

above-quoted description but also adding "Content is redacted as Draft 

under RCW 42.56.280 ... " CP 543 (Block Decl., Ex. 35 (log entry for 

documents 064, 069-070)). Two draft third party notice letters to Majerle 

were redacted in their entirety except for the salutation and address. CP 

451,501-502 (Block Decl. ~ 34 & Ex. 24 at 8-9). 

The 29 pages of redacted records were dated from December 12, 

2008, through February 13, 2009. CP 453, 539-44 (Block Decl. ~49 & Ex. 

35). The email records should illustrate what efforts, if any, were made by 

Mayor Hill or the City to retrieve and produce records responsive to the 

1st PRA request dated December 8,2008, and received December 9,2008, 

particularly whether any attempt was made to obtain and preserve Hill's 
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emails at that time. See sealed unredacted versions of records attached to 

CP 34, docket 38, (See Index to Clerk's Papers Vol. I p. 2 "Exhibit to 

Follow Under Separate Cover"). 

C. Incomplete Production of Records on February 27, 
2009. 

The February 27,2009, production was the City's sole production 

for the December 2008 and February 2009 PRA Requests at issue in this 

lawsuit. The City indicated it had produced all non-exempt responsive 

records on that date and closed Block's request. In the February 27, 2009, 

production, the City did not identify or produce a number of records that 

were responsive to Block's two requests for records at issue in this appeal. 

CP 444-47, 449, 455-58, 462-67, 468-72, 479-80,568,572-74 (Block 

Decl. ,-r,-r3-5, 9-12, 14, 16, 18-19,26-27,60-61 & Exs. 1-3,5, 7-10, 12-13, 

17-18,43-44). Some of the records produced by the City on February 27, 

2009, were incomplete, and other responsive records were not mentioned 

or identified at all and were obtained by Block later from other sources. 

Id. Some additional responsive records were produced by the City in 

November 2009,2010,2011 and 2012 in response to different requests for 

records. CP 444-47, 449, 455-58, 465, 468-69, 471-72, 479-80,568,572-

74 (Block Decl. ,-r,-r3, 5,11,16,18-19,26-27,60-61 & Exs. 1-3,7,10,12-

13,17-18,43-44). 
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1. Some Responsive Records Never Identified or 
Produced by the City. 

The City did not produce electronic originals of emails or other 

records and instead produced only paper copies, scanned in PDFs. The 

City has not established that any search was performed of Hill's emails at 

this time or of her blackberry device she used for her emails. Several 

responsive records were not identified or produced by the City in its 

February 27, 2009, production, or at any time thereafter. 

The City has never produced the June 4, 2008, email from Crystal 

Hill which contained notes of Mayor Hill's conversation regarding 

Majerle with a Snohomish County employee. CP 445-46, 464 (Block 

Dec!. ~~4, 10, Ex. 6). On February 27, 2009, the City produced only a 

scanned (PDF) copy of the email that had been forwarded to the City 

Clerk on September 18, 2008. CP 446, 464 (Block Dec!. ~1 0 & Ex. 6). 

The City has never produced the original email dated October 9, 

2008, which Mayor Hill sent from her work email address (chill@mark-

weiss. com) regarding Majerle to the City's insurance attorney Eileen 

Lawrence. CP 446, 466 (Block Dec!. ~12 & Ex. 8). The City produced 

only a PDF copy that had been received and printed by Lawrence on 

October 13, 2008. Id. 

10 



The City has never produced the original email dated October 13, 

2008, which Mayor Hill sent to herself, both from and to her AOL 

account. CP 446, 467(Block Decl. ~14 & Ex. 9). This email is titled 

"Address" and contained information relating to the location of Majerle's 

personal use of the City's gas card for fueling. Id. The City produced 

only a PDF copy ofthe email forwarded by Mayor Hill to the City Clerk 

with instructions to forward the email to the City's insurance attorney 

Lawrence. Id. 

The City did not identify or produce an email dated August 1, 

2008, in which Mayor Hill replied by email, using her AOL email 

account, to an inquiry from the State Auditor regarding Majerle. CP 445, 

462-63 (Block Decl. ~9 & Ex. 5). The email had a subject of "fuel card 

theft" and an attachment titled "discipline letter Karl Majerle.doc." Id. 

Block obtained a copy ofthis email fromtheStateAuditor.ld. 

2. Additional Responsive, and Previously Silently 
Withheld, Records Produced in November 2009 
in Response to a Different Request. 

In its February 27,2009, production, the City did not identify or 

produce an email dated June 4, 2008, in which Mayor Hill sent an attached 

witness statement (as a Word file) regarding Majerle from her AOL 

account to Snohomish County Deputy Sheriff Jeffrey Ross. CP 445, 457-

58 (Block Decl. ~5 & Exs. 2-3). The City eventually produced this email 
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as a PDF in November 2009 in response to another PRA request. CP 445, 

457-58 (Block Decl. ~5 & Exs. 2-3). The City has never provided the 

Word version of the attachment to the email. 

3. Additional Responsive, and Previously Silently 
Withheld, Records Produced in 2010, 2011 and 
2012. 

On June 2, 2008, Mayor Hill exchanged emails with Gold Bar 

employee John Light regarding the investigation of Majerle for gas card 

usage. CP 456 (Block Decl. Ex. 1). The emails were sent between Mayor 

Hill (using her AOL account) and City employee John Light (using his 

City email account). CP 444, 455-56, 572-74 (Block Decl. ~~3, 60-61 & 

Exs. 1 & 44 at p. 3-5). These emails clearly related to Majerle's misuse of 

City gas cards and were sent just one month prior to Majerle' s 

termination, and six months prior to Block's December 2008 PRA 

Request. Id. The fact that these emails were responsive to Block's 

request would have been obvious to both Mayor Hill and John Light who 

received her emails. The emails were not identified or produced by the 

City in response to either the December 2008 or February 2009 PRA 

requests. They were received by Block on January 15,2010, in response 

to a different request. CP 444, 568, 572-74 (Block Decl. ~~3, 60-61 & 

Exs. 1 & 43-44). 
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On September 20, 2008, the City Clerk Laura Kelly sent an email 

to City Council member Richard Norris regarding an upcoming interview 

with an attorney working on Karle Majerle's termination. CP 446, 465 

(Block Decl. ~11 & Ex. 7). This email was not identified or produced by 

the City in response to Block's December 2008 or February 2009 PRA 

Requests. CP 446 (Block Decl. ~1l). Block obtained it in 2010 in 

response to a different request for records. Id. 

On December 3, 2008, the City of Bellevue emailed the City Clerk 

asking for a reference for Majerle whom they had just hired, and the email 

was forwarded to Mayor Hill by the City Clerk on December 4, 2008. CP 

447,471 (Block Decl. ~18 & Ex. 12). Mayor Hill sent an email to the 

City Clerk on December 4,2008, in response. CP 447, 472 (Block Decl. 

~19 & Ex. 13). The subject for all three messages was "Karl Majerle". 

CP 471-72. They were sent and received just days before Block's 

December 2008 PRA Request, which sought all emails regarding Majerle 

on any subject. The City did not identify or provide a copy of any of these 

three emails to Block in February 27,2009. CP 447. Block received a 

copy from the City on January 15,2010, in response to another request. 

Id. 

On October 24,2008, the City's attorney forwarded an email 

regarding the settlement with Majerle to Mayor Hill and other City 
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attorneys. CP 447, 468-69 (Block Decl. ~16 &Ex. 10). The subject of the 

email was "Karl J. Majerle re Settlement and Hold Harmless Agreement." 

CP 468-69 (Block Dec1. Ex. 10). This email was not identified or 

produced by the City in response to Block' s December 2008 or February 

2009 PRA Requests. CP 447 (Block Dec1. ~16) . Block obtained a 

redacted copy of this email in 2011 in response to a different request for 

records. Id. 

On January 15, 2009, the City Clerk sent an email to Mayor Hill 

regarding Block's December 2008 PRA request. The Clerk stated: "In the 

records request on Karl, she [Anne Block] is asking for any emails 

regarding Majerle. I will need these ASAP. Thank you." CP 449, 479 

(Block Dec1. ~26 & Ex. 17). This record was responsive to the February 

2009 PRA request, and the City produced a PDF copy of this email on 

February 27, 2009. Id. The City did not produce any response from 

Mayor Hill at that time. Three years later, more than two years after this 

lawsuit was filed and served, in response to a different request for records, 

the City produced a copy of the same email but with a response from 

Mayor Hill. CP 449, 480 (Block Decl. ~27 & Ex. 18). Replying to the 

City Clerk using her AOL email account, Mayor Hill had written "Those 

would also be in Eilleen Lawrence ' s docs. - Crystal." CP 480 (Block 

Dec1., Ex. 18). This email, which the City did not produce in response to 
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the February 2009 PRA request, confirmed that Mayor Hill apparently 

failed to retrieve responsive records from her AOL account back in 2009. 

Had Block been provided this record back in 2009, Block could have 

taken steps to assure a reasonable search was perfonned by Hill and the 

City. Given that the reply email was sent to the City Clerk it is unclear 

why the City failed to produce this record in February 2009. 

D. Records Withheld in Their Entirety or Redacted by the 
City as Privileged and Work Product and "Drafts". 

The City has admitted it withheld 66 pages of emails and other 

records responsive to Block's December 2008 PRA request in their 

entirety based on a privilege log stating they are exempt as attorney-client 

privilege and work product pursuant to RCW 42.56.290. CP 525-28,534-

34 (Block Decl. Exs. 33-34). 

The City produced 29 pages of records in redacted fonn in 

response to the February 2009 PRA Request alleging the redacted portions 

were exempt as attorney-client privilege and work product pursuant to 

RCW 42.56.290 and a few letters to Block additionally claimed as exempt 

as "drafts". CP 448, 453, 475-78, 481-86, 488-512, 539-44 (Block Decl. 

~~23-25, 28, 32-34,48-49 & Exs. 16, 19-20,22-26,35). 
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E. Block and City's Motions for Summary Judgment and 
Court's In Camera Review of 35 Redacted Records. 

Block filed a motion for partial summary judgment on July 9, 

2013, seeking a finding that the City violated the PRA by failing to 

produce responsive records, failing to produce redacted copies of records 

that the City asserted were exempt as privileged or work product, and 

failing to explain how exemptions applied to redacted or withheld records 

as required by RCW 42.56.210(3). CP 590-613 (Block Motion for 

Summary Judgment). Block also made a motion for in camera review of 

the 29 pages of redacted records withheld in response to the February 

2009 PRA Request. CP 590, 607-611. The City also moved for Summary 

Judgment. The trial court granted the motion for in camera review and 

accepted 35 pages of records produced in redacted form and sealed by the 

Court pursuant to CP 34 (sealed exhibit sent to Appellate Court under 

separate cover). 

On October 2,2013, the trial court granted the City'S motion for 

summary judgment and denied Block's motion for partial summary 

judgment. CP 29. Its sole findings regarding withheld or redacted records 

related to the 35 pages it reviewed in camera. The entirety of its findings 

for the summary judgment decisions stated as follows: 
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2.1. [A]l of the documents qualified as either work 
product and/or attorney-client privilege and the exemption logs 
correctly reflected the applicable exemptions. 

2.2. The records reviewed in camera are all protected by 
either or both the work product or attorney-client privilege. Some 
of the records contain information regarding the search for records 
responsive to Block's PRRs, but in the context of attorney 
communications. 

CP 29 (10/2/13 Order.). The trial court did not address the fact that 

several responsive records had not been identified or produced in the 

February 2009 production, were silently withheld, some were never 

provided, and others were provided later in response to other requests or 

had been obtained by Block from other sources after filing suit. 

Block moved for reconsideration of November 22,2013, (CP 20-

26), which was denied in an order dated December 10, 2013, and filed on 

December 11,2013, without any additional findings. CP 8. This appeal 

by Block followed. 

III. LEGAL AUTHORITY AND ARGUMENT 

A. Standard of Review and Burden of Proof 

In an PRA case, the appellate court, like the trial court, reviews the 

agency's actions de novo. RCW 42.56.550(3); Neighborhood Alliance v. 

Spokane County, 172 Wn.2d 702, 715,261 P.3d 119 (2011). The trial 

court's decision to grant and deny the summary judgment motions is 
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similarly reviewed de novo. Lybbert v. Grant County, 141 Wn.2d 29, 

34, 1 P.3d 1124 (2000). 

The City has the burden, at all times, to prove that it has complied 

with the PRA. 

The burden of proof shall be on the agency to establish that refusal 
to permit public inspection and copying is in accordance with a 
statute that exempts or prohibits disclosure in whole or in part of 
specific information or records. 

RCW 42.56.550(1); see also Progressive Animal Welfare Society v. 

University of Washington ("PAWS 11"),125 Wn.2d 243, 251,884 P.2d 

592 (1994) ("The agency bears the burden of proving that refusing to 

disclose" records is in accord with the PRA); Zink v. City of Mesa, 140 

Wn. App. 328, 334, 166 P.3d 738 (2007) (."When a record request is 

subject to the P[R]A, the burden of proof is on the agency to establish the 

applicability of a specific exemption.") This includes the burden to prove 

an agency's search was reasonable and adequate (Neighborhood 

Alliance, 172 Wn.2d at 715), and that its statement of exemptions and 

their application to withheld records was sufficiently detailed. Sanders v. 

State, 169 Wn.2d 827, 240 P.3d 120 (2010). 

B. The PRA Must be Construed Broadly in Favor of 
Disclosure 

The Supreme Court of Washington interprets the PRA as '''a 

strongly worded mandate for broad disclosure of public records. '" Amren 
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v. City of Kalama, 131 Wn.2d 25,31,929 P.2d 389 (1997) (quoting 

PAWS II, 125 Wn.2d at 251). Additionally, the reviewing court is to 

liberally construe the PRA' s disclosure provisions, and interpret 

exemptions narrowly. The PRA's instructions to a court on the 

interpretation of the Act are unusually strong: 

The people of this state do not yield their sovereignty to the 
agencies that serve them. The people, in delegating 
authority, do not give their public servants the right to 
decide what is good for the people to know and what is not 
good for them to know. The people insist on remaining 
informed so that they may maintain control over the 
instruments that they have created. This chapter shall be 
liberally construed and its exceptions narrowly construed to 
promote this public policy and to assure that the public 
interest will be fully protected. 

RCW 42.56.030; see also Hartman v. Washington State Game 

Comm'n, 85 Wn.2d 176, 179,532 P.2d 614 (1975) ("Where the 

legislature prefaces an enactment with a statement of purpose ... that 

declaration ... serves as an important guide in understanding the intended 

effect of operative sections.") (citation omitted); PAWS II, 125 Wn.2d at 

260 ("[the Legislature took] the trouble to repeat three times that 

exemptions under the Public Records Act should be construed 

narrowly. "); WAC 44-14-01003 ("The [PRA] emphasizes three separate 

times that it must be liberally construed to effect its purpose, which is the 

disclosure of nonexempt public records. "). Strict compliance with the 
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disclosure provisions of the PRA is required-substantial compliance is 

insufficient. See Zink, 140 Wn. App. at 340 (holding trial court erred 

when it concluded substantial compliance with PRA was sufficient). 

C. The Records at Issue are Public Records. 

It is undisputed that the records at issue, including Hill's AOL 

emails located on her Blackberry, are "public records" pursuant to RCW 

42.56.010(3). Emails of public officials and public employees, including 

those sent and received via personal email addresses and devices, are 

"public records" under the PRA when the email relates to the conduct of 

government of or the performance of any government or proprietary 

function. O'Neill v. City of Shoreline, 170 Wn.2d 138,147,150,240 

P .3d 1149 (2010) (holding email sent to Deputy Mayor from constituent 

relating a zoning matter was a public record as was the metadata of the 

original email the Deputy Mayor received; noting the PRA is "a very 

broad statute defining public records as nearly any conceivable 

government record related to the conduct of government is liberally 

construed in Washington."); Mechling v. Monroe, 152 Wn. App. 830, 

843-44,222 P.3d 808 (2009). In contrast, "purely personal" emails of 

government officials are not public records. See Forbes v. City of Gold 

Bar, 171 Wn. App. 857,288 P.3d 384 (2012). 
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In O'Neill v. Shoreline, the Washington Supreme Court declared 

that an email sent to a Deputy Mayor from a constituent to the Deputy 

Mayor's personal email address, and read by the Deputy Mayor after 

hours on her personal computer in her home was a public record as it 

referenced a zoning matter about which constituents planned to complaint 

at an upcoming City Council meeting. 170 Wn.2d at 147, 150. The State 

Supreme Court further held that the metadata of the original email, sent to 

the Deputy Mayor's personal email address and read by the Deputy Mayor 

on her personal computer after hours in her home, was itself a public 

record, making the production by the City of a print out of the email an 

insufficient response. Id. The State Supreme Court warned against 

allowing public officials to conduct government business on private 

emails without being subject to the PRA: "If government employees 

could circumvent the PRA by using their home computers for government 

business, the PRA could be drastically undermined." Id. at 150. 

In Mechling, City Council members used personal emails to 

discuss agency business. The Division One Court of Appeals held the 

emails were public records and that the email addresses of the Council 

members were not exempt. 152 Wn. App. at 830, 843-44. 

In this case, all of the records at issue here are "public records", 

including the 66 pages of emails withheld in their entirety, the 29 pages of 
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records produced in redacted form, and the numerous records the City did 

not identify or produce in response to these requests in February 2009, and 

then either produced later in response to other PRA requests or still has 

failed to identify and produce. They are not "purely personal" emails. 

They are emails and other records related to the investigation and ultimate 

termination of a City employee for improper use of City gas cards and the 

sabotage of the City's water wells, and then the City'S response to a PRA 

request for those records. Even though the Mayor chose to use a personal 

non-City email address to conduct City business, those emails sent to and 

from her email address are nonetheless "public records" which the agency 

is obligated to obtain and produce. O'Neill, 170 Wn.2d at 147, 150 (email 

a Deputy Mayor received after working hours on her personal email 

address and read on her personal laptop and at her home was a public 

record as was the metadata of the original email she received on her 

personal email making a print out of the email an insufficient response). 

D. City Failed to Identify all Responsive Public Records. 

RCW 42.56.070(1) provides in relevant part: 

Each agency ... shall make available for public inspection and 
copying all public records, unless the record falls within the 
specific exemptions of ... this chapter, or other statute which 
exempts or prohibits disclosure of specific information or records. 
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In any action for judicial review the City bears the burden of proof to 

show that it has identified all responsive records, including those it claims 

are exempt. Here, the record establishes that the City did not identify the 

existence of several records when it responded on February 27,2009. The 

City failed to identify in its February 2009 response numerous records, 

that were clearly responsive to the requests, which Block subsequently 

from other source or received from the City in response to other requests 

ten months to two years after the City told Block all responsive records 

had been produced. CP 444-47, 449, 455-58, 468-69, 471-72, 479-80, 

568,572-74. It has failed to identify or produce responsive records even 

to this day. See for example CP 445-46, 462..:64, 466-67. In addition to 

the records Block knows were denied to her, because she later obtained a 

copy or can establish a copy of a known records was not produced, the 

record is equally clear that the City has never produced any email obtained 

from Hill or from her Blackberry responsive to these two PRA Requests. 

All of the records produced were emails forwarded by Hill to others or 

sent to Hill from others. The City has not produced a single email 

retrieved by Hill from her email account or from her Blackberry. There is 

no evidence that the City or Hill even tried to retrieve or produce such 

emails from Hill's email account or from her Blackberry before the City 

responded on February 27, 2009, claiming to be providing all responsive 
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records. It is undisputed that Hill created, received and possessed relevant 

emails and that these emails existed at the time of Block's request - some 

of them were created within days of Block's requests - and it is equally 

clear that the City has not shown it searched for or produced any of those 

records before it responded in February 2009. 

The City thus failed to identify responsive records when it told 

Block in February 2009 that all responsive non-exempt records had been 

provided. It further silently withheld these non-exempt records it 

subsequently produced and continues to silently-withhold those records it 

has never provided .. 

The Public Records Act clearly and emphatically prohibits silent 
withholding by agencies of records relevant to a public records 
request .... Silent withholding would allow an agency to retain a 
record or portion without providing the required link to a specific 
exemption, and without providing the required explanation of how 
the exemption applies to the specific record withheld. The Public 
Records Act does not allow silent withholding of entire documents 
or records, any more than it allows silent editing of documents or 
records. Failure to reveal that some records have been withheld in 
their entirety gives requesters the misleading impression that all 
documents relevant to the request have been disclosed .... 
Moreover, without a specific identification of each individual 
record withheld in its entirety, the reviewing court's ability to 
conduct the statutorily required de novo review is vitiated. 

The plain temlS of the Public Records Act, as well as proper 
review and enforcement of the statute, make it imperative that all 
relevant records or portions be identified with particularity. 
Therefore, in order to ensure compliance with the statute and to 
create an adequate record for a reviewing court, an agency's 
response to a requester must include specific means of identifying 
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any individual records which are being withheld in their entirety. 
Not only does this requirement ensure compliance with the statute 
and provide an adequate record on review, it also dovetails with 
the recently enacted ethics act. 

PAWS II, 125 Wn.2d at 270-71. 

The City argued that it could not be held responsible for allegedly 

failing to produce additional responsive records that had not yet been 

provided, including specifically Mayor Hill's emails. The City claimed 

the issue was one of the "reasonableness" of their search under 

Neighborhood Alliance and argued Block had the burden to prove the 

City'S search had not been reasonable. The City attempts to confuse two 

separate doctrines. In Neighborhood Alliance, an agency did not search a 

computer for responsive records and then claimed no record existed. The 

State Supreme Court found the search performed not to have been 

reasonable and thus the response not to have been reasonable. At issue in 

that case was the agency's claim there were no responsive records in light 

of evidence the City had not searched the very computer that originally 

contained the record. 

Here, Block has proven the existence of several responsive records 

that existed on the date of her request, were not identified or produced to 

her by the City, and that Block subsequently obtained in response to other 

record requests or from other sources showing they existed on the date of 
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her request. Thus, Block need not show whether or not the search was 

reasonable to establish the City in fact did not produce a responsive record 

to her when it claimed it had given her all the records. The trial court 

should have granted Block's motion for partial summary judgment on this 

basis and denied the City's summary judgment. 

The City in its own motion alleged there were no additional 

responsive records and that its search was reasonable. But this was not 

only incorrect, but frankly irrelevant to the right of Block to a grant of 

partial summary judgment for the records Block proved had not been 

provided and were responsive. Block alleged there may be additional 

responsive records that had yet to be produced, but this was a subject to be 

addressed another day, and the trial court should have deferred its 

consideration, as the Supreme Court had ordered in Neighborhood 

Alliance until after discovery could be conducted into exactly what steps 

had been taken to search for records - efforts that were obstructed here 

due to the City's claim of privilege for virtually all records and 

communications showing such efforts. 

The City did not, in fact, prove a reasonable search, as the City did 

not indentify a single email recovered by Mayor Hill from her emails even 

though it is undisputed that Hill used her personal email account for City 

business, including the Majerle matter.. Emails from others within the 
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City or the attorneys' offices were provided, but the only information 

offered was a belatedly-produced email from Hill in response to a request 

for her emails stating the records would be in paper files attorney 

Lawrence possessed (with no evidence Hill ever provided such emails to 

Lawrence). In other words, the only information offered shows Hill told 

her City to go ask Lawrence for records and did not provide those records 

herself. 

So while Block need not show the City's search was "reasonable" 

to prevail on her motion for partial summary judgment as Block has 

submitted responsive documents the City did not provide her with its 

February 27, 2009, response, the City did not demonstrate its search was 

reasonable to uncover all responsive records as the place most likely to 

contain the responsive records - Mayor Hill's email accounts - were not 

searched until many months after Mayor Hill had resigned and many 

months after its response to Block. 

E. City Failed to Provide Adequate Exemption Citation 
and Explanation. 

Many of the records the City seeks to withhold are the very 

documentary evidence of the City's efforts to search for and provide 

records to Block. The City, citing alleged privilege, sought to block all 
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access to these records and the information they contained, evidence that 

is both relevant and admissible under Neighborhood Alliance. 

PRA requires an agency, when it withholds a requested public 

record, to do two things: (l) cite an applicable exemption, and (2) provide 

a brief explanation of how that exemption applies to the records withheld 

or redacted. See RCW 42.56.210(3) ("Agency responses refusing, in 

whole or in part, inspection of any public record shall include a statement 

of the specific exemption authorizing the withholding of the record (or 

part) and a brief explanation of how the exemption applies to the record 

withheld."). See Residential Housing Ass'n v. City of Des Moines, 165 

Wn.2d 525,539, 199 P.3d 393 (2009) ("RHA") (discussing withholding 

index requirement); see also WAC 44-14-04004(4 )(b) (discussing the two 

requirements of a proper withholding index (citing exemption and brief 

explanation). The PRA is supposed to provide the public access to public 

records. To that end RCW 42.56.210(3) gives the requestor the right to be 

informed by the agency, before he or she is sued or has to sue, why 

requested records are exempt. That right is meaningless unless the 

exemption statement provided by the agency is both legally correct

citing exemptions that actually apply to the records at issue-and their 

application to the record sufficiently explained. An agency must provide a 

brief explanation of "each" withheld record-blanket explanations for 
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• 

entire categories of records are improper. See Sanders, 169 Wn.2d 827. 

An agency's failure to provide a proper withholding index is a per se 

violation of the PRA. See Sanders, 169 Wn.2d 827; Citizens For Fair 

Share v. State Dept. of Corrections, 117 Wn. App. 411, 431, 72 P .3d 

206 (2003) (holding agency "violated the [PRA] by failing to name and 

recite to [requestor] its justification for withholding" portions of records 

and therefore finding requestor to be prevailing party). 

In Sanders, former Justice Sanders requested records from the 

Attorney General's Office ("AGO") related to Justice Sanders' visit to 

McNeil Island and a resulting inquiry by the Judicial Conduct 

Commission. In response the AGO produced approximately 1000 pages 

of documents. The AGO also produced an index that identified exempt 

documents by author, recipient and date and specifically the AGO's 

claimed exemption for 144 documents that were withheld or redacted. 

Sanders, 169 Wn.2d at 836-37. The AGO index "did not contain any 

facts or explanation of how its claimed exemptions applied to each 

document withheld." Id. 

Justice Sanders sued the AGO for violations of the PRA. Sanders 

argued that the AGO had failed to provide the brief explanation required 

by RCW 42.56.210(3). Id. On cross motions for summary judgment the 

trial court agreed with Sanders, rejecting the AGO's argument that it had 
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"explained" its exemptions by identifying the documents and their subject 

matter, and by specifying exemptions. Id. at 839-40, 845-46. The State 

Supreme Court affirmed stating: 

The trial court's interpretation of the statute is correct: an 
agency withholding or redacting any record must specify the 
exemption and five a brief explanation of how the exemption 
applies to the document. RCW 42.56.210(3) ... The identifying 
information about a given document does not explain, for example, 
why it is work product under the PRA's "controversy" exemption. 
See CP at 187 -224 (claiming the controversy exemption for 
numerous records without specifying the details such as the 
controversy to which each record is relevant). Allowing the mere 
identification of a document and the claimed exemption to count as 
a "brief explanation" would render the brief-explanation cause 
superfluous. 

Sanders, 169 Wn.2d at 846 (footnote omitted). The Sanders court also 

held that an agency's failure to provide the brief explanation required by 

RCW 42.56.210(3) is a violation of the PRA that requires a remedy. Id. 

The Court rejected Justice Sanders' argument that the remedy should be 

waiver or estoppel. Id. at 847. The court also rejected the AGO's 

argument that the requestor's only remedy would be to sue the agency to 

compel an explanation. Id. The court agreed with the trial court that the 

remedy for an agency's failure to provide the required explanation is both 

attorney fees and consideration of the violation in awarding penalties, if 

any. Id. at 842, 870. Subsequent cases leave no doubt that an agency 

violating RCW 42.56.210(3) is liable for attorneys fees whether or not the 
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agency has wrongfully withheld any records for which a daily penalty 

under RCW 42.56.550(4) is required. Yakima County v. Yakima 

Herald-Republic, 170 Wn.2d 775,809,246 P.3d 768 (2011); Delong v. 

Parmelee, 164 Wn. App. 781, 787, 267 P.3d 410 (2011). 

Here, the City exempted 66 pages of records withheld in their 

entirety and 29 pages of redacted records claiming them exempt, without 

adequate explanation as attorney client privileged and work product (the 

same "controversy exemption" at issue in Sanders), and for some draft 

letters to Block a "drafts" exemption that does not exist merely for 

"drafts" and could not apply to the records here.. Like the inadequate 

exemption log in Sanders, 169 Wn.2d at 845-46, the City'S log did not 

explain how the cited exemptions applied to the redacted records. The 

alleged "drafts" exemption, RCW 42.56.280, .is known as the 

"deliberative process" exemption, and does not apply to a record, such as 

these letters, where a final has been created. Id. 

The City did not explain how any of these exemptions applied to 

the records. This is a violation ofthe PRA. It did not cite any exemption 

for the several pages of records it failed to admit existed in 2009 and did 

not produce until November 2009,2010,2011 and 2013, and thus silently 

withheld those records in violation of the PRA. 
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The trial court in its ruling did not state which of the exemptions it 

found applied stating they were exempt as attorney client privilege 

"and/or" work product. CP 29. Such a finding suggests the trial court, 

also, failed to follow the City's exemption statement. 

The need for an accurate and correct citation of exemption in an 

agency response and an adequate explanation for how they apply to the 

records at the outset is clear. Requestors require information about the 

agency's claims of exemption to understand why their government is 

denying them records and to decide whether or not to pursue the request or 

litigation stemming from the denial. This interest was recognized by the 

Supreme Court in RHA, stating: 

Our analysis in PAWS II, however, underscores we were 
concerned with the need for sufficient identifying information 
about withheld documents in order to effectuate the goals of 
the PRA. To sever this important concern from the statute 
of limitations would undermine the PRA by creating an 
incentive for agencies to provide as little information as 
possible in claiming an exemption and encouraging 
requesters to seek litigation first and cooperation later. 

RHA, 165 Wn.2d at 538 n.2 (emphasis added). 

The State Supreme Court went on in Sanders v. State to find a 

PRA violation for an inadequate explanation of how cited 

exemptions (attorney client privilege and work product) applied to 

withheld or redacted records. Sanders, 169 Wn.2d 827. 
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The State Supreme Court realized the need for an adequate 

explanation of how an exemption applies so those exemptions could 

be "vetted for validity" by the requestor. Id. at 846. Here, the City-

utilizing generic cut and paste explanations for all withheld records 

failed to provide the actual exemption upon which it relied or an 

explanation how it applied to the records at issue. The City'S 

behavior here prevented the requestor, and frankly the trial court, 

from knowing what exemptions were being asserted and any means 

to vet them for validity. The failure to explain an exemption is a 

violation of the PRA and entitled Block to an award of attorneys' 

fees and costs, and additionally as an enhancement for penalties for 

non-exempt records that were not produced. 

F. The City Did Not Prove All Withheld Records or 
Portions of Records Were Exempt. 

The City withheld 66 pages of records in their entirety based on a 

claim that they were privileged as attorney client privilege "and" work 

product. CP 534-538 (Block Dec!. Ex. 3). The City produced 29 pages of 

heavily-redacted records also based on this same attorney client privilege 

"and" work product exemption claim, without explanation. CP 448, 453, 

475-78, 481-86, 488-512, 539-44 (Block Decl. ~~23-25, 28, 32-34, 48-49 

& Exs. 16, 19-20, 22-26, 35). 

33 



Rarely will every portion of a record be exempt, particularly in 

the context of attorney-client privilege or work product. An email for 

example, would contain non-exempt information in the header showing 

the date it was sent, to whom, and perhaps portions of the communication. 

"If the requested records contain information covered by the attorney

client privilege and information that is not covered by the privileged, 

subject to in camera review, the City may only redact the privileged 

information." Mechling, 152 Wn. App. at 853. The trial court should 

have ordered the City to produce at least redacted versions of the 66 pages 

to Block. If Block disputed that the redactions went beyond the 

parameters of exempt information, Block could then have asked for in 

camera review of just those allegedly exempt portions, after being 

provided a thorough exemption explanation as to whether the exemption 

being claimed was attorney-client privilege, work product, or both, for a 

given record and how those exemptions applied to the record in question. 

Withholding the record in its entirety was presumptively too great a 

withholding, and the City did not establish that every portion of such 

records were in fact exempt. In fact, it could not have done so without 

voluntarily submitting those 66 pages to the court for an in camera review, 

something it did not do. 
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The PRA exemption for attorney client privilege is narrow and 

only applies to legal advice. An agency may not redact records simply 

because an attorney was involved in creating the record or in carrying out 

the ordinary business of the agency. In Hangartner v. Seattle, the 

Washington State Supreme Court stated: 

The attorney-client privilege is a narrow privilege and protects 
only "communications and advice between attorney and client." It 
does not protect documents that are prepared for some other 
purpose than communication with an attorney. 

151 Wn.2d 439,452,90 P.3d 26 (2004); see also GR 24(a) ("The practice 

of law is the application of legal principles and judgment with regard to 

the circumstances or objectives of another entity or person(s) which 

require the knowledge and skill of a person training in the law.,,).i 

The 29 pages of records produced heavily redacted were records 

responsive to Block's request for records related to the City's efforts to 

respond to her December 2008 PRA Request. They constitute records, 

including communications copied to or sent by lawyers working for the 

City related to the search and gathering of records responsive to Block's 

I In Sanders v. State, the Washington State Supreme Court addressed, but did not 
resolve, a dispute over the scope of the attorney-client privilege. The trial court in 
Sanders ruled that "the attorney-client privilege protects all communications arising from 
the attorney-client relationship, once formed, not merely those pertaining to legal 
advice." 169 Wn.2d at 840. Reviewing he trial court's decision, the Washington State 
Supreme Court assumed, without deciding, "that the attorney-client privilege only 
protects communications pertaining to legal advice." 169 Wn.2d at 853. The Supreme 
Court held that certain records deemed to be exempt did not meet the test of the 
exemption. Id. 
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request, a task typically assigned to a non-lawyer and not typically deemed 

"legal" work. In March 2012, Block's attorney deposed the City Clerk 

Laura Kelly. Block's attorney asked the City Clerk a series of questions 

about the redacted emails, specifically including the emails exchanged 

between December 12,2008, and January 23, 2009, regarding Block's 

PRA request for records relating to Karl Majerle. CP 455, 584-89 (Block 

Decl. ,-r63 & Ex. 45). Block was unable to obtain significant information 

about whether Mayor Hill had retrieved or produced her emails in 

response to Block's PRA request because the City broadly asserted that 

the redacted contents of the emails was privileged: 

Q. Do these emails address - the redacted portions of 
these emails address the question of whether or not Crystal Hill 
had responsive records? 

MR. MYERS (City's attorney): I'm going to object on the 
grounds that the content of the redactions is withheld as attorney
client privilege and it's inappropriate to ask for the content of the 
privileged materials, and instruct the witness not to answer. .. 

Q. Does anything in these emails address whether or 
not Crystal Hill had actually provided records to you and Cheryl 
Beyer [for review]? 

MY MYERS: I'm going to object. .. [and] instruct the 
witness not to answer. 

Q. Do these redactions address whether or not the City 
has completed the process of searching for responsive records? 

MR. MYERS: Same objection. Same instruction. 
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Q. Do these redactions address whether or not the City 
has finished the process of reviewing the documents that it has 
obtained? 

MR. MYERS: Same objection. Same instruction. 

CP 587-89 (Block Decl. Ex. 45 at 4-6). The City claims that the attorney-

client privilege is not limited to legal advice and took the position that 

communications relating to the City's efforts to identify, gather, and 

produce responsive records are also privileged if that work is done by 

attorneys or if such communications are sent to or from attorneys. The 

City's argument (and the trial curt's ruling) applies the attorney-client 

privilege exemption far too broadly, and would allow an agency to 

withhold the very records that show whether or not a reasonably adequate 

search was actually made. 

The City cited two cases without explanation in its exemption log 

as alleged justification for its claim these communications were all 

privileged. It cited Hangartner, which recognized attorney-client 

privilege could be an "other statute" exemption and then remanded to the 

trial court for in camera review to determine if particular records were 

privileged. 151 Wn.2d at 453-54. And it cited Harris v. Drake, 116 

Wn.App. 261, 65 P.3d 350 (2003), affd, 152 Wn.2d 480,99 P.3d 872 

(2004), which held that a medical examination conducted pursuant to the 

terms of personal injury protection coverage in an automobile insurance 
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policy may be considered work product in subsequent litigation with the 

tortfeasor. 152 Wn.2d at 483-84. Neither case explains, nor supports, a 

claim that communications related to the gathering, search for, and 

production of public records would qualify as privilege just because the 

work was performed by an attorney or communications about those efforts 

were copied to an attorney. 

Block is not required to prove records are not privileged. Rather 

the City must prove its claim of exemption for each part of a record 

withheld. RCW 42.56.550(1). The City did not, and could not, meet that 

burden for the 66 pages of records it withheld in their entirety, including 

header information as its explanation was not sufficient and it did not 

provide those records to the court for an in camera review to try and prove 

the exemptions. The City further did not prove all of the redacted portion 

of the 29 pages were exempt given the narrow scope of the exemption 

cited, the breadth of the redacted information, and its lack of admissible 

evidence offered to justify that everything redacted was an attorney client 

privileged communication or attorney work product. 

G. Failure to Claim an Exemption is a Violation of the 
PRA. 

The City was required to identify every responsive record that was 

not provided to Block, and to cite an exemption for any records not being 
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provided. An agency that does not produce a record, and does not identify 

that record and cite an exemption for it, commits a silent withholding. 

This is a violation of the PRA. PAWS II, 125 Wn.2d 243. 

RCW 42.56.070 only allows withholding based on specific 

statutory exemptions: 

Each agency, in accordance with published rules, shall 
make available for public inspection and copying all public 
records, unless the record falls within the specific 
exemptions of subsection (6) of this section, this chapter, 
or other statute which exempts or prohibits disclosure 
of specific information or records. 

(emphasis added). See e.g. PAWS II, 125 Wn.2d at 260-61 (records or 

portions of records withheld must fall within a specific exemption from 

disclosure); Citizens for Fair, 117 Wn. App. at 431 (finding agency 

violated the PRA by failing to cite an exemption in its initial response and 

stating: "[a]lthough the Department now cites a legal exemption for 

personal addresses, it did not recite this exemption in response to Citizens' 

request for offender addresses."). See also RHA, 165 Wn.2d at 538 

("Indeed, RCW 42.56.210(3) requires identification of a specific 

exemption and an explanation of how it applies to the individual agency 

record."); see also Newman v. King County, 133 Wn.2d 565,571,947 

P .2d 712 (1997) ("Once documents are determined to be within the scope 

of the [PRA], disclosure is required unless a specific statutory exemption 
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is applicable."). If an agency withholds information and does not cite an 

exemption from disclosure, it is in violation of the PRA. 

In Citizens for Fair Share, the requestor made a public records 

request seeking "offenders' addresses, addresses of current reporting 

facilities, Department policies for managing political opposition to siting 

of correctional facilities, and the effect of a [CJC] on crime rates and 

property values." 117 Wn. App. at 418. The agency responded to most of 

the request, but did not provide any of the addresses of offenders, nor did 

it provide any claim of exemption. Id. at 430-31. The requestors brought 

a claim alleging multiple causes of action, including one under the PRA. 

Id. at 418-19. The trial court granted summary judgment in favor of the 

agency. Id. at 419. 

On appeal, the requestors asserted that the failure to cite any 

exemption in withholding the public records was a violation of the PRA. 

Id. at 430. The agency attempted to argue that the home addresses sought 

by Citizens were exempt under RCW 42.56.230 (then RCW 

42.17.310(1)(a)). Id. at 431. 

The Court of Appeals rejected the agency's argument, and reversed 

the trial court on this issue, finding conclusive the fact that "[a]lthough the 

Department now cites a legal exemption for personal addresses, it did not 

recite this exemption in response to [the requestors'] request for offender 
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addresses." Id. Specifically, the appellate court in Citizens for Fair 

Share refused to consider whether or not the new exemption (presumably 

cited only after the cause of action was filed) was actually applicable. Id. 

The Court of Appeals concluded that the fact that the agency did not cite 

any exemption at all in its response to the request was by itself a violation 

of the PRA: "[T]he Department nevertheless violated the [PRA] by failing 

to name and recite to [the requestors] its justification for withholding the 

addresses." Id. Because failing to cite any exemption at all is a per se 

violation of the PRA, the appellate court found that the trial court had 

erred in granting the defendant's motion for summary judgment on that 

claim. Id. 

Further, in RHA the Supreme Court rejected the City of Des 

Moines' attempt to argue that the requirement to provide a withholding 

index describing the justification for withholding records "is at odds with 

prior case law establishing that an agency may argue new grounds for 

exemption at a PRA show cause hearing even if previously-stated reasons 

for refusing disclosure are invalid." RHA, 165 Wn.2d at 536-37. In 

rejecting this argument, the Supreme Court "emphasized the need for 

particularity in the identification of records withheld and exemptions 

claimed." Id. at 537 (citing PAWS 11,125 Wn.2d 243). A failure to cite 

an exemption in the first instance is a violation of the PRA. As described 
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above, the City did not identify or produce several responsive records nor 

did it cite an exemption justifying their withholding. 

Not only is failure to cite an exemption a violation ofthe PRA, but 

failure to adequately explain how that exemption would apply to the 

records in question is a violation as well. See Sanders, 169 Wn.2d at 846 

("Claimed exemptions cannot be vetted for validity if they are 

unexplained. Thus, [the agency's] failure to explain its claimed 

exemptions violated the PRA."). Because the City failed to claim an 

exemption from the PRA for the silently-withheld records, the City 

necessarily failed to explain how an exemption applied to the records in 

question and thereby violated the PRA. Thus granting of the City's 

motion for summary judgment and denial of Block's motion for partial 

summary judgment was error. 

H. Block is Entitled to an Award of Fees, Costs and 
Penalties under the PRA and as a Prevailing Party in 
this Appeal. 

RCW 42.56.550(4)Error! Bookmark not defined. of the PRA 

provides: 

Any person who prevails against an agency in any action in 
the courts seeking the right to inspect or copy any public 
record or the right to receive a response to a public record 
request within a reasonable amount of time shall be 
awarded all costs, including reasonable attorney fees, 
incurred in connection with such legal action [.] 
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Washington courts recognize that "[ s ]trict enforcement of this provision 

discourages improper denial of access to public records." Spokane 

Research & Defense Fund v. City of Spokane, 155 Wn.2d 89, 101, 117 

P.3d 1117 (2005) (citation omitted). Moreover, "permitting a liberal 

recovery of costs" for a requestor in a PRA enforcement action, "is 

consistent with the policy behind the act by making it financially feasible 

for private citizens to enforce the public's right to access public records." 

Am. Civil Liberties Union of Washington ("ACLU") v. Blaine Sch. 

Dist. No. 503, 95 Wn. App. 106, 115,975 P.2d 536 (1999); see also WAC 

44-14-08004(7) ("The purpose of [the PRA' s] attorneys' fees, costs and 

daily penalties provisions is to reimburse the requester for vindicating the 

public's right to obtain public records, to make it financially feasible for 

requestors to do so, and to deter agencies from improperly withholding 

records.") (citing ACLU). 

Previous case law is clear that a person that loses at trial in a PRA 

action, but prevails on the principal issue on appeal is entitled to attorneys' 

fees, costs, and mandatory penalties. See O'Connor v. Washington State 

Dept. of Social and Health Services, 143 Wn.2d 895,911,25 P.3d 426 

(2001); see also Olsen v. King County, 106 Wn. App. 616, 625, 24 P.3d 

467 (200 1 )Error! Bookmark not defined. (remanding on appeal to 

calculate fees and costs for requester that had lost at trial, finding that 
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agency had still not provided responsive records--even though requesters 

already had copies of requested documents); see also Zink, 144 Wn. App. 

348-49 (finding requester substantially prevailed on appeal, and 

remanding to determine fees and costs). 

The PRA does not allow for court discretion in deciding whether 

to award attorney fees to a prevailing party. Progressive Animal Welfare 

Society v. University of Washington ("PAWS I"), 114 Wn.2d 677, 687-

88, 790 P.2d 604 (1990); Amren, 131 Wn.2d at 35 . The only discretion 

the court has is in determining the amount of reasonable attorney's fees. 

Amren, 131 Wn.2d at 36-37 (discussing how statutory penalties combine 

with attorney's fees and costs under the PRA to comprise the statute's 

"punitive provisions") (citation and internal quotation marks omitted). 

The Supreme Court in Limstrom v. Ladenburg, 136 Wn.2d 595, 

616,963 P.2d 869 (1998) Error! Bookmark not defined.remanded back 

to the trial court to determine whether a violation of the PRA occurred, but 

awarded attorney fees-"[including] fees on appeal"-to the requester. 

Should Block prevail on appeal in any respect, she should be awarded her 

fees and costs on appeal and below, and should she prevail on her claims 

that any portion of a non-exempt record was not provided to her on 

February 27,2009, when the City claimed to provide its final production 
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to her requests, she will also be entitled to statutory penalties for each day 

the records were not provided. 

IV. CONCLUSION 

For the reasons set forth above, Block respectfully requests that 

this Court reverse the trial court's grant of the City's Motion for Summary 

Judgment and denial of Block's Motion for Partial Summary Judgment, 

award her attorneys fees and costs on appeal and below and remand for a 

determination of statutory penalties .. 
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